The standard's  requirements  that  a miner be able  to   communicate,
or be heard,   or  be  seen are stated in  the disjunctive,   and  an  affirmative
finding with respect  to  any of  the three would preclude  a  determination
of violation.     The  standard neither  specifies its  purpose nor  the  requisite
level  of communication or contact  and,   before analyzing  the  facts,   we
address  these  two   subjects.

The judge  assumed the standard was  directed more  towards  rescuing
miners  after an  accident  than towards  preventing accidents.     However,
nothing in  the  standard suggests that  prevention  is  not  a  concern.     Thus,
we adopt the Secretary's position,  because  it is more consistent with
the purposes  of   the Mine Act and  the  plain language of  the  standard:   The
standard has  a dual purpose,   to prevent  accidents  by  timely warning when
possible and  to expedite rescue and minimize injury when an accident
does occur.

While  the individual terms used   in the  standard,   "communicate,"  "be
heard," or "be  seen," are ordinary words,   they  take on a more complex
meaning  in the  context of prevention  and rescue.     Obviously,   they  embrace
the physical acts of communicating,   hearing,   or  seeing.     Of necessity,
they also  include  equipment intended   for such purposes  as  well as  pro-
cedures  for  their use.     In construing these  terms,   we   reject   either an
approach requiring constant communication or contact  under  all  conditions,
or  an  approach  allowing any minimum  level  of  communication  or  contact  to
satisfy  the standard.     Rather,   we hold  that   the  standard  requires
communication or  contact of a regular and dependable nature  commensurate
with  the risk present  in a particular situation.     As   the hazard  increases,
the required level of communication  or contact  increases.     We now apply
this   test   to  each requirement of  the   standard.

We disagree with Old Ben that  the  telephones  located  off  the  coal
pile  satisfied   the  communication requirement.     The   telephones were  not
actually available if,   as here,   an emergency  arose on  the   coal  pile.     As
a practical matter,   driving off  the  pile frequently   to  use  a  telephone
would  interfere with the bulldozer driver's   responsibilities,   and  he
would be reluctant   to do so.     Tr.   27,   82,   99,   201.     Both  the  preparation
plant employee and another bulldozer  driver  testified  that  no  procedures
had been established for communicating by  telephone;   they   used  the
phones  solely on  their own initiatives.     Tr.   73,   111-12.     Moreover,   we
note  that  Old Ben was on notice as   to  the inadequacies  of   this   telephone
system.     The preparation plant   employee  (who was  also  a  bulldozer  driver)
and  the driver who had fallen  into  a  void  the previous   shift   testified,
without  effective rebuttal by Old Ben,   that   they had   requested  communi-
cation  for the  coal pile several times before.     Tr.   75,   83,   87,   143,
161;   see also Pet.   Exh,   14.     Thus,   substantial  evidence   supports   the
judge's conclusion  that  the operator  failed  to  provide  communication of
a regular or dependable nature  commensurate with  the  risk  involved.   _3_/

3/      Old Ben mistakenly asserts  that   the judge held  that   the  standard
required constant  two-way radio communication.     The judge held  only that
the communication available was insufficient.     He  specifically  stated
that   two-way communication,  while "a much  safer way to  operate  the  raw
coal storage pile," was not required by the standard.   3 FMSHRC at  1892.
These  statements were dicta and we  need not  decide whether   two-way
radios would be  in excess of  the standard.
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